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“The social-contract theorists rightly fastened on the fact that the obligation to obey the
law is not merely a special case of benevolence (direct or indirect), but something which
arises between members of a particular political society out of their mutual relation-
ship. Their mistake was to identify this right-creating situation of mutual restrictions
with the paradigm case of promising; there are of course important similarities, and
these are just the points which all special rights have in common, viz., that they arise
out of special relationships between human beings and not out of the character of the
action to be done or its e�ects” (Hart, “Are there any natural rights?” p. 186).

Questions: What is this passage saying? What is Hart’s criticism of social contract the-
ory? Do you agree or disagree?

1 Hart (and Rawls) on the principle of fair play

1.1 Hart’s statement of the principle

The core of the idea: “when a number of persons conduct any joint enterprise according
to rules and thus restrict their liberty, those who have submitted to these restrictions
when required have a right to a similar submission from those who have benefited by
their submission” (Hart, “Are there any natural rights?” p. 185).

Stated punchily (and in such a way that needs clarification): if you benefit, you must also
do your fair share!

Important points:

1. This principle applies to all kinds of joint enterprises, political society is merely one
of the most complex.

2. One is bound by virtue of having benefitted from others’ submission to those rules
that structure the joint enterprise. Obedience is not required just because it would
be good or beneficial.

3. The moral obligation is owed to others in the joint enterprise, and they have a right
(which they may permissibly enforce) to obedience.

4. Hart does not take this to mean that fairness is the only moral reason to obey, nor
that obedience is always required all things considered.

“This seems to me particularly obvious from
the case of promises: I may promise to do
something and thereby incur an obligation
just because that is one way in which obliga-
tions (to be distinguished from other forms of
moral reasons for acting) are created; reflec-
tion may show that it would in the circum-
stances be wrong to keep this promise because
of the su�ering it might cause, and we can ex-
press this by saying "I ought not to do it though
I have an obligation to him to do it" just because
the italicized expressions are not synonyms
but come from di�erent dimensions of moral-
ity” (Hart, “Are there any natural rights?” p.
186).

1.2 Rawls adds that...

1. the scheme must be mutually beneficial and just,

2. it must yield advantages only if everyone (or nearly everyone) cooperates,

(a) But consider “a community scheme to preserve water pressure which prohibits
watering lawns in the evening, when in fact if half of the members watered their
lawns there would be no lowering of water pressure” (Simmons, Political Obliga-
tion, p. 106).

3. contribution requires some sacrifice or imposes some burden, and

4. it is possible to free ride (i.e., gain the benefit without contributing).

2 Nozick’s objections

Nozick raises several objections to Hart. One set of objections concerns whether having
a right that someone perform or omit an action entails that one also be permitted to
enforce that right:

https://existentialcomics.com/comic/38


fair play 2

Someone’s being under a special obligation to you to do A (which might have
arisen, for example, by their promising to you that they would do A) gives you,
not only the right that they do A , but also the right to force them to do A [...]

On whether having a right that some per-
son perform or omit an action entails hav-
ing a right to force the other to perform or
omit that action, see the fascinating exchange
between Hillel Steiner, Jeremy Waldron, and
David Miller in the journal Analysis in the
1980’s.

• Miller, D. 1981. Steiner on rights and pow-
ers. Analysis 41(4): 222–223

• Steiner, H. 1981. Nozick on Hart on the
right to enforce. Analysis 41(1): 50

• Waldron, J. 1983. Steiner’s vanishing pow-
ers. Analysis 43(2): 105–106

[But] if I cautiously insist that you first promise to me that you won’t force me to
do A before I will make my promise to you to do A , and I do receive this promise
from you first, it would be implausible to say that in promising I give you the
right to force me to do A. (Nozick, ASU 91-92).

More important to us, Nozick rejects the principle of fairness outright: “The principle
of fairness, as we stated it following Hart and Rawls, is objectionable and unacceptable”
(ASU, p. 93).

And: “You may not decide to give me some-
thing, for example a book, and then grab
money from me to pay for it, even if I have
nothing better to spend the money on” (ASU,
p. 95).

Suppose some of the people in your neighbourhood (there are 364 other adults)
have found a public address system and decide to institute a system o f public
entertainment. They post a list of names, one for each day, yours among them.
On his assigned day (one can easily switch days) a person is to run the public
address system, play records over it, give news bulletins, tell amusing stories he
has heard, and so on. After 138 days on which each person has done his part, your
day arrives. Are you obligated to take your turn? You have benefited from it,
occasionally opening your window to listen, enjoying some music or chuckling at
someone’s funny story. The other people have put themselves out. But must you
answer the call when it is your turn to do so? As it stands, surely not. (ASU, p.
93).

Does this example undermine the principle of fair play? Are all beneficiaries of a scheme
participants in the relevant sense?

3 Further considerations

3.1 Insiders and outsiders
On this, see Simmons, Political Obligation.

It is implausible to hold that all beneficiaries of a scheme incur obligations of fairness to
contribute to it. This might be seen to reinforce Nozick’s points. The relevant persons
are not su�ciently ‘inside’ the scheme to incur the obligation.

On the basis of this, Simmons raises the following objection: “if the principle of fair
play can only bind “insiders” in a cooperative scheme, it will bind only those individuals
who have already become bound to do their part in the scheme by becoming “insiders”.
The principle is superfluous; it collapses into a principle of consent” (Simmons, Political
Obligation p. 124).

3.2 Receiving and accepting benefits

I receive a benefit from some practice, action or occurrence when I am better o� as a
result of it. For example, I may receive a benefit when a rival job candidate falls ill, or
from a gift left on my doorstep, or from someone giving me a great haircut when I’ve
fallen asleep on the train. “consider the di�erence between the cases in

which a stranger (a) sneaks into my yard while
I am out of town and mows my lawn, and (b)
asks me if I’d like to havemy lawnmowed, and
proceeds to mow it after having received an
a�rmative response” (Simmons, Political Obli-
gation p. 107).

I accept a benefit when I assent to receiving it, perform some action so as to bring it
about, want it at the point of receiving it (plausibly), or at least do not avoid it.

We might think that most participants in a cooperative scheme accept the benefits of
such cooperation. That they do so might not indicate that they consent to the scheme
(and indeed they might explicitly not consent), and they might unthinkingly accept the
benefits. According to the principle of fair play, this will still generate an obligation to
obey the rules of the scheme.

Does this help to address some of Nozick’s and Simmons’ worries? Does it strengthen or
weaken the account as an account of political obligation?
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3.3 What counts as a cooperative practice?

Proponents of the principle of fairness state that considerations of fairness only arise
within cooperative practices.

Consider:

• 2 strangers spontaneously decide to push the car of a stuck motorist. Does one pusher
owe a duty to the other, based on fairness, to continue pushing?

• We all go to the pub tonight. You all take turns buying rounds. When it would be my
turn next, I leave. Have I wronged you all at the bar of fairness?

• 2 teams are playing football against each other, and so are in competition. Are they
engaged in a cooperative practice?

• The class forms an essay-writing group that meets weekly to share drafts and provide
verbal comments. One person gets feedback but does not give any.

Suggestion: “practices must produce benefits as a result of cooperation under rules that
serve to coordinate the activities of the participants” (Dagger, “Principle of Fair Play” in
Oxford Handbook of Political Obligation. Examples are due to Dagger).

The big question (in this context): Is political society, or a system of laws, a scheme of

“so much of politics is about coercion and
the threat of coercion, about managing fun-
damental conflicts of value and interest, that
it sits uneasily with what appears to be an
overly comfortable and optimistic conception
of political relations as a scheme of social co-
operation” (Horton, Political Obligation, p. 91.
Quoted in Dagger).social cooperation? Do we view it as such?
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