Locke and consent theory
Political Obligation, week 3
“The heart of the [consent doctrine] is the claim that no man is obligated to support

or comply with any political power unless he has personally consented to its authority

over him” (Simmons, Moral Principles and Political Obligation, p. 57.)

Locke’s state of nature is one of....

NATURAL EQUALITY: “wherein all the Power and Jurisdiction is reciprocal, no one hav-

ing more than another” (§4).

LIBERTY, BUT NOT LICENSE: “though Man in that State have uncontrollable Liberty,
to dispose of his Person or Possessions, yet he has not Liberty to destroy himself, or so
much as any Creature in his Possession, but where some nobler use, than its bare Preser-

vation calls for it” (§6).

NATURAL LAW: “which obliges every one: And Reason, which is that Law, teaches all
Mankind, who will but consult it, that being all equal and independent, no one ought to
harm another in his Life, Health, Liberty or Possessions” (§6).

INCONVENIENCES: “which must certainly be Great, where Men may be Judges in their
own Case, since ‘tis easily to be imagined, that he who was so unjust as to do his Brother

an injury, will scarce be so just as to condemn himself for ic” (§13).

1\C['Ll:ll consent zmd its problems

“Men being, as has been said, by Nature, all free, equal and independent, no one can be
put out of this Estate, and subjected to the Political Power of another, without his own
Consent” (§95).

Consider the following:

There is no denying the actractiveness of the doctrine of personal consent (and
of the parallel thesis that no government is legitimate which governs without the
consent of the governed). It has greatly influenced the political institutions of
many modern states and has been a prime factor in the direction political theory
has taken since 1600. But neither can we ignore the manifold difficulties inherent
in a consent theory approach to the problem of political obligation. (Simmons,
Moral Principles and Political Obligation, p. 57.)

Questions: What do you think are the central promises of consent theory? What are the
most significant difficulties?

Tacit consent and its pmb]cms

“No body doubts but an express Consent, of any Man, entering into any Society, makes
him a perfect Member of that Society, a Subject of that Government. The difficuley is,
what ought to be look’d upon as a tacit Consent, and how far it binds” (§119).

Different consent, different obligation:

Tacit consent: “The Obligation any one is under, by Virtue of such Enjoyment, to
submit to the Government, begins and ends with the Enjoyment; so that whenever the
Owner, who has given nothing but such a tacit Consent, will, by Donation, Sale or
otherwise, quit the said Possession, he is at liberty to go and incorporate himself
into any other Commonwealch” (§121).

Consider: how does Locke differ to Hobbes?

Who do you find more plausible, and on what

grounds?

“If Man in the State of Nature be so free, as has
been said; If he be absolute Lord of his own
Person and Possessions, equal to the greatest,
and subject to no Body. Why will he part with
his Freedom? [...] To which ‘tis obvious to An-
swer, that though in the state of Nature he
hath such a right, yet the Enjoyment of it is
very uncertain, and constantly exposed to the
Invasion of others.” (§123)

“I say, that every Man, that hath any Posses-
sion, or Enjoyment, of any part of the Domin-
ions of any Government, doth thereby give
his tacit Consent, and is as far forth obliged to
Obedience to the Laws of that Government,
during such Enjoyment, as any one under it;
whether this be possession of Land, to him
and his Heirs for ever, or a Lodging only for a
Week; or whether it be barely travelling freely
on the Highway; and in Effect, it reaches as far
as the very being of any one within the Terri-
tories of that Government” (§119).
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Express consent: “he, that has once, by actual Agreement, any express Declaration,
given his Consent to be of any Commonweal, is perpetually and indispensably
obliged to be and remain unalterably a Subject to it, and can never be again in

the liberty of the state of Nature” (ibid.).

Hume’s (most cited) objection to consent theories

Here it is:
Can we seriously say, that a poor peasant or artizan has a free choice to leave his
country, when he knows no foreign language or manners, and lives from day to
day, by the small wages which he acquires? We may as well assert, that a man, by
remaining in a vessel, freely consents to the dominion of the master; though he
was carried on board while asleep, and must leap into the ocean, and perish, the

moment he leaves her.

What should we take from this example? At least that it is rare for members of a state

to have consented. But what is the upshot?

1. As a voluntarist: While consent is a necessary condition for the authority of a state,
conditions are such that very few people have actually consented (tacitly or other-
wise). So, most states lack authority.

2. As an anti-anarchist: Some states are clearly authoritative. Since conditions are such
that very few people have actually consented (tacitly or otherwise), consent cannot

be a necessary condition for state authority.

If tacit consent is so inclusive, does it count as consent at all?

Hanna Pitkin (quoted in the Simmons reading) asks: if basically any activity within a
state counts as tacit consent to that state’s authority, in what sense do we really care

about consent at all?

It would seem that Locke’s view is simply that states that provide morally important
benefits (a known law, impartial judges, and effective enforcement, §§124-126), and do

not violate their members’ rights, count as authoritative.

Question: Is this a fair criticism? What might Locke say in response? How does Simmons
defend Locke?

Simmons on the importance of the ‘intentionality’ of consent

It is plausible to think that consent must be i. voluntary and ii. given intentionally. How

exactly to understand i. is not our task here.

Simmons objects to Locke that tacit consent fails to count as consent because it is not
intentional in the right sense. Locke thinks we tacitly consent by enjoying the services

provided by the state. Simmons responds that,

“Such enjoyments are not normally deliberate undertakings; in trying to rob con-
sent of its intentionality, Locke succeeds only in undermining the appeal of his
own consent theory, with its dedication to the thesis that only through deliberate

undertakings can we become politically bound” (p. 288).
Question: What is Simmons’ objection here? How is his distinction between acts that
are ‘signs of consent’ and acts that ‘imply consent’ meant to help Locke in response to

this objection?
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See, Hume “Of the original contract”.

Hume tells us: “My intention here is not to
exclude the consent of the people from being
one just foundation of government where it
has place. It is surely the best and most sacred
of any. I only pretend, that it has very seldom
h'(ld ]JIHCE 11’1 3n}7 degl‘ee7 Qnd never zllm()st in
its full extent. And that therefore some other
FOUnd}ltiOn OF gOVel‘nnlen[ must '(1150 })e ﬂd'
mitted” (§21, “Of the original contract”).

On this, see Simmons “Tacit consent and po-
litical obligation” pp. 282-286.

On this, see Simmons “Tacit consent and po-

litical obligation™ pp. 275-76, 286-91.
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